MADISON INLAND WETLANDS COMMISSION
MADISON, CT

In the matter of:

Date: MARCH 12, 2021

856 Boston Post Road, LLC - Assessors Map 39 - Lot 8- 856 Boston Post Road Application for regulated activity associated with multifamily development.
VERIFIED PETITION TO INTERVENE UNDER CGS §22a-19
William Downes and Laura Downes, both of 54 Quarry Ledge, Madison ,
Connecticut, (the "Intervenors"), hereby intervene in the above-captioned matter pursuant
to Gen eral Statutes Section 220-19(a) and represent that:
1 . The Connecticut Environmental Protection Act of 1971 provides, In pertinent part, at
General Statute s Section 22a-19(a) that:
In any administrative ... proceeding. and in any judicial review made
thereof made ava ilable by law, ... any person, ... may intervene as a
party on the filing of a verified petition asserting that the proceeding or
action for judicial review thereof involves conduct which has, or is
reasonably likely to have. the effect of unreasonably polluting, impairing
or destroying the public trust in the air. water or other natural resources of
the state .
2. The Madison Inland Wetlands & Watercourses Commission (the "Commission") is the
town agency authorized to review Applications to conduct regulated activities pursuant
to the General Statutes §§22a-36 through 22a-45 and Section 1.3 et seq . of the Inland
Wetlands and Watercourses Regulations of the Town of Madison (the "Regulations").
3. On or about January 20 , 202 1, 856 Boston Post Road , LLC (the "Applicant") submitted
an application to the Commission to conduct regulated activity within the upland review
area located at 856 Boston Post Road in Madison; such proposed activity to consist of
constructing a proposed driveway, parking area, garage building , associated
grading/clearing and stormwater management basins in connection with a proposed 20 bed
room multifamily development.
4. Section 2.1ee, of the Regulations sets forth the definition of "Regulated
activity" which includes, in pertinent part, "means any operation within or use affecting a

wetland or watercourse by obstruction, construction , alteration , removal or
deposition of material or by pollution of such wetlands, wh ether or not they
appear on the Official Inland Wetlands and Watercourses Map of the Town of
Madison .. ." which includes any "land within 100 feet in a horizontal direction of any wetland
or watercourse". Under Connecticut law, as set forth in River Sound Development. LLC v.
Inland Wetlands and Watercourses Commission, 122 Conn. App. 644 . cert. denied, 298
Conn . 920 (2010), activities which impact the physical properties of a wetland may be
considered by the commission regardless of where the activities are located.
5. The proposed activity is a "significant impact" activity as defined in Section
2.1ii of the Regulations. "SIGNIFICANT ACTIVITY" means any activity, including, but not
limited to, the following activities which may have a major effect or Significant impact on
wetlands or watercourses :
1. Any deposition or removal of material in or from a Regulated Area which
will or may have a perceptible effect on the Regulated Area or on another
part of the inland wetland or watercourses system, whether at or outside the
area for which the activity is proposed.
2. Any activity which perceptibly changes the natural channel or may inhibit
the natural dynamics of a watercourse system.
6. The Application involves conduct which has, or is reasonably likely to have,
the effect of unreasonably polluting , impairing or destroying the public trust in the air,
water or other natural resources of the state, within the jurisdiction of the Commission, for
the following reasons :
A. Under the Regulations, a "significant activity" includes
1. Any deposition or removal of material in or from a Regulated Area which
will or may have a perceptible effect on the Regulated Area or on another
part of the inland wetland or watercourses system , whether at or outside the
area for which the activity is proposed.
2. Any activity which perceptibly changes the natural channel or may inhibit
the natural dynamics of a watercourse system.
3. Any activity which perceptibly diminishes the natural capacity of an inland
wetland or watercourse to: support desirable fisheries , wildlife, or other
biological life: prevent flooding; supply water; assimilate waste; facilitate
drainage; provide recreation or open space; or perform other functions .
4. Any activity which is likely to cause or has the potential to cause measurable
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turbid ity. siltation or sedimentation in a wetland or watercourse.
5. Any activity which causes measurable diminution of flow of a natural
watercourse or ground water levels of the Regulated Area .
6. Any activity which is likely to cause or has the potential to cau se pollution of
a wetland or watercourse.
7. Any activity which damages or destroys unique wetland or watercourse areas
or such areas having demonstrable scientific or educational value .
According to the findings of soil scientist George Logan of REMA Ecolog ical,
a. The Application fails to identify all the wetlands within 100 feet of the regulated
activities, and therefore fails to adequately analyze the impacts of the proposed activity on
the wetlands .
b. There exist wetlands to the southeast of the proposed activity wh ich are likely to
receive storm water runoff from the site, presenting the likelihood of sedimentation and
nutrient loading. These wetlands are hydrologically connected to salt marshes to the east.
According to a report of Steve Trinkaus, P.E. dated 2/27/21
c. The stormwater management system is inadequate to reduce non-point source
pollutant loads.
d . No supporting calculations have been provided for the design of the stormwater
management system which conform to the Town of Madison requirements .
e. The stormwater management system is not in compliance with Section III of the
Madison Zoning Regulations as well as CT DEP 2004 Storm Water Quality Manual.
f. No erosion control plan has been prepared for this project as requ ired under §7.Se .
Each of these deficiencies make it reasonably likely that the proposed activity will not
provide for protection for the receiving wetlands and therefore unreasonably harm them.
As a further result of the failure to provide this information, the Application is also
incomplete.
B. The Applicant has failed to establish that there are no feasible and
prudent alternatives to the proposed activities .
C. The Applicant has the burden of establishing its eligibility for the
permit it seeks (Regulations , § 10.7). Finley v. Inland Wellands Commission , 289
Conn. 12 (2008) .
D. The Application represents an activity that will unreasonably pollute
the natural resources. viz., the wetlands and watercourses, within the jurisd iction
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of the Commiss ion. The Commiss ion has jurisdiction over regulated activities in the
Town of Madison, and over the determination of whether proposed plan s meet
the criteria and standards set forth in the Regulations, including ensuring that any
adverse impacts to the wetlands and waterccurses are avoided or minimized.
7. Pursuant to §8.10 of the Regulations, an Incomplete Application may be denied.
8. These facts show that the Commission can exercise jurisdiction over the
environmental issues presented in this Petition.
W HEREFORE . the above-named parties intervene in this proceeding pursuant to
the Environmental Protection Act of 1971 , as amended , upon the filing of this ve rified
Petition for Intervention .

Applicable Law:

A. CEPA Allows Any Person To Intervene In Legal Proceedings to Raise
Environmental Issues

As noted above, this Application is made pursuant to CEPA, the plain language of which
was intended to provide wide access to the states' various tribunals. Red Hill Coalition, Inc. v.
Conservation Commission of Town of Glastonbury, 212 Conn . 710 (1989).

The statute provides in relevant part:
"Qn] any administrative, licensing or other proceeding, and in any judicial
re view thereof made available by law, .... any person .. .or other legal entity may
intervene as a party on the filing of a verified pleading asserting that the proceeding
or action for judicial review involves ccnduct wh ich has, or which is reasonably likely
to have, the effect of unreasonably polluting, impairing or destroyi ng the public trust in
the air, water or other natural resources of the state."
§22a-19 (emphasis added).
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Unlike a classical aggrievement cases, a §22a-19 intervenor need not show
"aggrievemenf. Hyl/en-Davey v. Planning &Zoning Commission, 57 Conn. App . 598, 593,
749 A.2d 682, cert denied, 253 Conn. 926, 754 A.2d 796 (2000)("the EPA waives the
additional aggrievement requirement in ... §22a-1 9, [which] authorizes any citizen or other
entity, without having to first establish aggrievement, to intervene in an existing proceeding.");
Scaringe v. Meriden Planning & Zoning Comm, CV'{)00274515-S, J .D. at Meriden,
(November 26, 2002)(Gilardi, J ).
An allegation of facts that the action at issue in the proceeding is likely to unreasonably

impair the public trust in natural or historical resources of the State is sufficient. See, Cannata
v. Dept. Of Environmental Protection, et ai, 239 Conn. 124 (1996)(alleging harm to floodpla in
forest resources).
Under the holding in Aaron v. Conservation Commission, 183 Conn. 532 (1981), "activity

that occurs in non-wetland areas, but that affects wetland areas, fa ll s within the scope of
regulated activity." (oonfirming the holding in Queach Corporation v. Inland Wetlands
Commission of the Town of Bra nford, 258 Conn. 178, 197 (2001 )).

B. CEPA ts Not Discretionary: Once A Verified Application Has Been Filed,
Intervention Is A Matter of Statutory Right

The Connecticut Appellate Court has noted that statutes "such as the EPA are remedial in
nature and should be liberally oonstrued to accomplish their purpose." Avalon Bay
Communities,lnc. v. Zoning Commission of the Town of Stratford, 87 Conn.App.537 (2005);
Keeney v. Fairfield Resources, Inc., 4 1 Conn. App. 120, 132-33, 674 A.2d1349 (1996). In Red
Hill Coalition, Inc. V. Town Planning & Zoning Commission, 2 12 Conn. 7272, 734, 563 A.2d
1347 (1989 ) ("section 22a-1 9 makes in tervention a matter of rig ht once a verified pleading Is
filed oomplying with the statute , whether or not those allegations ultimately prove to be
unfounded"); Polymer Resources, Ltd. V. Keeney, 32 Conn. App . 340, 348-49, 629 A.2d 447
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(1993 ) ("[Section] 22a-1 9[a] compels a trial court to penna intervention in an administrative
proceeding or judicial review of such a proceeding by a party seeking to raise environmental
issues upon the filing of a verified complaint. The statute is therefore not discretionary: ) See
Also, Connecticut Fund for the Environment, Inc. V. Stamford, 192 Conn. 247, 248 n.2, 470
A.2d 1214 (1984).
In Mystic Marinelife Aquarium v. Gill, 175 Conn. 483, 490, 400 A.2d 726 (1978), we
concluded that one who filed a verified pleading under § 22a-19 (a) became a party to an
administrative proceeding upon doing so and had "statutory standing to appeal for the limited
purpose of raising environmental issues." "It is clear that one basic purpose of the act is to
give persons standing to bring actions to protect the environment." Belford v. New Haven, 170
Conn . 46, 53-54, 364 A.2d 194 (1975).

This Application makes specific verified allegations of unreasonable impairment of natural
resources, inter alia: the unpermitted destruction of wetlands resources and riparian and
upland forest and the potential erosion and sedimentation and impairment of a watercourse
and drainage course; thus, the Downes' intervene in this proceeding on the filing of thi s
Verified Notice of Intervention and requests notice of all meetings and filings .

L

STATE OF CONNECTICUT
ss: Madison
COUNTY OF NEW HAVEN

On this 12th day of March, 2021 personally appeared Lau ra Downes of 54 Quarry
Ledge , Madison. Connecticut, duly authorized, and made oath to the truth of th e matters
contained in the foregoing application , before me. This document was remotely notarized
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andlor witnessed and executed under the authority granted by Connecticut Governor
Lamont's Executive Order 70, March 30, 2020 , providing fo r remote execution of notarized
documents, testamentary documents and documents to be record ed on the land records of
a municipality using simu ltaneous and reco rded remote video teleconferencing technology.

Keith R. Ainsworth, Esq.

Digitally signed by Keith R. Ainsworth, Esq.
DN: cn=Keith R. Ainsworth, Esq., o=Law Offices of Keith R. Ainsworth, Esq., LLC, ou, email=keithrainsworth@live.com, c=US
Date: 2021.03.12 17:08:02 -05'00'

Keith R. Ainsworth , Esq ., Commissioner of the Superior Court #403269
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